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Arising out of Order-In-Original No ._45/DC/D/2016/RK_Dated: 15.09.2016 issued by:
Deputy ComIPJssioner Central Excise (Div-IV), Ahmedabad-II

'El" 3-141C"lcfial/S!klclle;'i cfif a=rra=rm 'CfaT (Name & Address of the Appellant/Respondent)

Mis Intas Pharmaceuticals Ltd.
alt czff@a zr 3r#tr 3er k 3rials 3rmara mar ? at a r 3nr h sf zrenfuf fr.:,

sal@ a¢ Tqia 3/f@part at 3ftfrc;r zmr uctarur 3m7a Ia amar ·,,:> .:,

Any person an a·ggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3n«f~ cl1T'C!'aRTa;tJf~ :.:,,

Revision application to Government of India:

(1) (en) (1) #4zr3l es 3@e1fr 1994 #r ar 3RfcT o=l'fcT ~ aw-~ c):; GJR -tr ~1cfcf

~qi)- 39'-~ c):; ~~c):; 3iaaia salarur 3macer 3fl Rea,aar, far #inz,,Ga.:, .:,

faarar,alt #ifs, #tac tr saca,vimi,me fc-1 1ooo1 at #t ac# fez ]

A revision application lies to the Under Secretary, to the Government of India, .Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z1@ ml Rt zf am saz arnT fa#t sisra zn 3rar alur -ti' 'lIT f<nm
'israr qusisran i mrara mf i,z f4frsisrar zmr ±isra a fast#na
# zn f@frsisra ztm #r #asmr a atua z{ st [.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) ma a as fas#u; zn veer ii z,if mt r znr m a fur 3qzitar a[a
actmr3lac er+an h Raz ahm sit arr aha f4frz arqrezffa ]
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifnrr #t Una yegram # fg uit sq@h Rerr t I{&att htrra zr
~~~ cr,~ ~. 3llfu;r_ cr, IDxT -crrmr m x=r:m· 1Jx·m mer lf fcrro~ (.=f.2) 1998

err1 109 err [gar fhg Ty t1

(d)

(1)

Credit of any - d!Jty allowed · to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed und'er Sec.109
of the Finance (No.2) Act, 1998.

~~:~ (~) i';i<Jl-!lcl"11, 2001 cf, .f;rlr:r 9 cfi 3@<@ fclf;ifcfcc ~~ ~-8 lf ell" ~~
if. ~ ~ er, >lf-r ~ ~~ ~ cfR l=[fff cr, ~ ~-~ ~~ 3001 cM crr.:...crr
,fzij mrr rd 3m4a fhur unr alRl Ur# arr gar ~- qr qargff siafr 35-$ it
fefffRa #hagar # #qr arr €)--s nrar at uf ft stft afegt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCE~. 1944, under Major Head of Account.

0

(2) ff@sra an#aa # arr uii via=a gn ard sq) zu uwa a t it sq?t 20o/- #r 1r
c#t °G1W 3m sf ia+a a ya arr vnr t ill 1000/- c#t ffl 'TfflR c#t tm: I

The revision applicatio~ shall be accompanied by a fee of Rs.200/~ where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

(1)

(a)

(b)

(2)

€trGara yea st@fr1, 1944 6tr 35-4t/as-z 3if
Under Section 35B/ 35E ofCEA, 1944 an appeal lies to :-
affaw pcnia a vii~a ft irsa.v#hr zyca, #hr sq zycen vi ara ar4hara urn@rv
#r fags qf8at are ii • 3. 31N. •g, { fa«4t at ya
the speQiat·.8ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1· in all matters relating to classification valuation and.

'3cld~Rsia ~ 2 (1) q;- lf EffiW~-cr, 3@TclT at 3r8a, srf)al a mu v#tr zgca5, kt
Gara zyca gi hara arflftt nrznf@raw (frez) t ufa 2flu f)fear, in«nar i sit-2o, g
#ea srRqcG qql3us, at +T, 3li3l-lcU~llct-380016. .

To the west regional benph of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New MetalHospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case_of appeals other than as mentioned in para-2(i) (a) above.

ks€tr Unrueye (3r8ta) frat, 2oo1, #t arr o irsfa yr sg-3 faffa fhg 31aT
3~~i c#t Ti{ ~- cfi fcR;m"·~~ TfC: -~ c#t "i1N mfl<TT.~- _\ifITT ~~
at nir, ans alt niir it aura Tarsf n; s cal4 z4 Uraa % cnrt ~ 1000/-m~
iWfr I Gisi sir zycn at ir,n at mil sit mama ·rnr uufir 6Ty 5 ~- m 50 ~ °dcP m ill
6, 5ooo/- #hr @#rt 3tfiluri ur ya #t iir, ans at air si can ·rzar uiir ; so
ala zn ma vnat & asi nu; 1oooo/- #ti 3ht ztf1ah #ha4err xftlx-cl"< cfi "ffl'f ~

0
ft zyca , z sir zyc vi hara 3r@la zmrznf@rowr >lfcr 3NfB:
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.
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afhia ?a yr # w lf fflef cBl" "Gfl-4 1 zI =IEU en a flf 14Gr~a eta a k#a at
;mm "cf,T "ITT "Gim Ua mrznf@rawur at 9l fer at
The appeal to the Appellate Tribunal sball be filed in· quadruplicate in form EA-3 as .
prescribed undE:ff Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

0

(4)

(5)

(6)

In case .of tbe order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the" aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

<illlllclll ~l~ 1910 'll'm~ cBl"~-1 m- sifa Reiff fag 3rir arr3 zuTe arr?r zrnfe,fa Ruff mf@rant smar r@ta at va uR R 6.6.5o tRf "cf,T <illlllclll ~
feea hral
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shi;!II a court fee stamp of Rs.6.50 paise as prescribed under scheduled-r item·
cif the court fee Act, 1975 .as amended.

a a) if@r mat at fiirva cf@ ·ffllTT cBl" 31R aft eznr anaffa fhur star & uh v#hr zye,
4hr Una zyea vi hara 3r4ltzr zrznf@raw (arifRaf@) fz1, 1oe2 fer&l

Attention in invited to the rules covering these and other related matter contended in tlie
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«#r yea, 4tr Gula zyea vi aia 34t4 nrn1raw (Rrec), fa srftt a# mra a
aacrnia.(Demand)gi s Penalty) pl 10% qasir wear 3fart& 1 zraif, 3ff@nan qa5n 1omils ·
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4tr3nrla 3itara'a 3iarifa, anf@zarr "aacr#r3ia"Duty Demanded) -
.:>: . ·_ . -, .

(i) (Section) is 1Dha fee,fRainf;
(ii) fznr a«a ihcdz3fezrr@;
(iii) Rici±z3fezfztaiafer 6has ezrfr.

e> rqfsrwt viaar4a'#st q4sar #stacr#,ar'if at afrq4 sra acrfr arr&.
For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~Commissioner would have to be pre-deposited. It may be noted that the.

· pre.,deposit is a mandatory condition ;for filing appeal before CESTAT. (Section 35 c (2A}
and 35 F of the Central Excise Act, ·1944, Secitiori 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and \Service Tax, "Duty demanded" shall include:
(i) amount determined .under Section 11 D;
(ii) amount of erroneous ce:nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

. s aaaf i ,sr sar # .m=a- 3rflr iifaur ar szi rca 3rzrar era r us faalf t at air fe
•mr ~TlKll ill 10% 3io'@laf r sit rziaa avs faafR@a ta q11s 'ij;" 10% 3io'@laf tR" cfi)" -m~ ~l

.:, ,:1 . ' • .:,. . . ' . '. -. .

In view of above,_an aRpeal agai~st this order shall lie before the Tribunal onpayment of 10%
of the duty demanded where dutY! or duty and penalty are m dispute, or penalty, where~:P~{~,ql~y
alone ts in dispute." ?

, €vs k·}a\ i .»
··-'. '.:.. _. •.. : _.<') - ·-.se

• - _ •. •f
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ORDER IN APPEAL

The subject appeal is filed by M/S Intas Pharmaceuticals Ltd., Plot

No.457/458,Sarkhej-BavlaHighway, Vil1-Matoda, Tal Sanand, Dist:Ahmedabad
,gt

(herein after referred to as the appellant) against Order in Original
No.45/DC/D/2016/RK [hereinafter referred to as 'the impugned order) passed by
The Asstt. Commissioner, Central Excise, DIV-IV, Ahmedabad-II (hereinafter
referred to as 'the adjudicating authority'). The appellants are engaged in the
manufacture of P P Medicines falling under Chapter 30 of the Central Excise

t

Tariff Act, 1985. [hereinafter referred as CETA-1985] The appellant is availing

benefit of Cenvat credit under the Cenvat Credit Rules, 2004. (Hereinafter

referred to as the CCR2004]

2. The facts in brief of the case is that, The audit of the appellant's factory

was conducted by the department, it was pointed out that during April

2015 to January- 2016, the appellant had availed CENVAT Credit of

Service Tax Rs.148079/-paid for Repairs and Maintenance service and erection and
installation services of their Wind Mill Situated at Kalyanpur,Dist-Jamnagar away
from their factory premises. Said services does not fall under the purview of
Input Services and not eligibly for cenvat credit as per provision of Rule 2 of
Cenvat Credit Rules 2004. Therefore, show cause notice was issued for
recovery of said cenvat credit wrongly availed with interest and penalty .Said

SCN was decided vide the impugned order and confirmed the demand.

3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following grounds and contended that:
.. r

That, they had availed CENVAT Credit of Service Tax paid for Repairs and
Maintenance service and erection and installation services of their Wind Mill
Situated at Kalyanpur,Dist-Jamnagar away from their factory premises. Said
services falls under the purview of Input Services and eligible for cenvat
credit as per provision of Rule 2 of Cenvat Credit Rules 2004. They relied on

I

orders of 1. Endurance Tech:Pvt. Ltd. vs. CCE, Aurangabad 2011 (273) ELT
248 (Tri.-Mum.), 2. Maharashtra Seamless Ltd. vs. CCE, Raigad [ 2012
(276) ELT 209 (Tri.-Mum)], in which it is settled that 'services pertaining to
repairs and maintenance of wind mill are eligible for cenvat credit as input

service'.. 3. CESTAT Order No.2015[40] STR 243[TRI.Ib] Ahmd.in the case of M/S

Parry Engg. & Electronics P. Ltd._, t

That, in their own case and similar issues, appeal of appellant is
allowed by the Hon'ble Tribunal,Ahmedabad vide Order No. A/10836

10837/2016 dated 31-8-16.

0

0
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0

That Electricity generated in wind mills at kalyanpur which is
away from the manufacturing unit of the appellant at Matoda,Ahmedabad,
same is used for manufacture of final products at _their· factory,because

such electricity generated at windmill site is adjusted to the Electricity used

at appellant Factory at ahmedabad.therfore, they are eligible for cenvat

credit as per provision of Rule 2 of Cenvat Credit Rules 2004. They rely In the

case laws of 1. Deepak Fertilizers and Petrochemicals Corporation Ltd.
vs.CCE. Belapur [ 2013 (32) $TR 532 (Born.)] the Division Bench of Bombay

High Court.

•'
That, as per the definition of capital goods amend w.e.f. 01/04/2011

cenvat credit is allowed on capital goods used outside the factory of

manufacturer of the final product for generation of electricity for captive use

within the factory.

That, there was no malafide intention in taking the cenvat credit. That
- $

the appellant is filing Monthly return regularly. Hence it cannot be said

that it was not ascertainable as Cenvat credit availed without support of

invoice/bills. In view of the pronouncements by various courts, provisions

of rule 15 of CCR2004, & section 1 lAC cannot be invoked and the penalty

imposed is liable to be set aside.

4. Personal hearing wa~ accorded on dated 12.09.2017, Shri Madhu

Jain,Advocate, appeared on behalf of the appellant and reiterated the submissions
made vide their appeal memorandum. She cited the CESTAT Order No.2015[40] STR

243[TRI.lb]ahmd.M/S Parry Engg. & Electronics P. Ltd. v. CCE&ST Ahmedabad. I

have carefully gone through the Gase records, facts of the case, submission made by

the appellant at the time of personal hearing and the case laws cited by the
appellant. I · find that the impugned order have been issued with respect the

appellant availed CENVAT Credit of Service Tax Rs. Rs.148079/-paid for Repairs
/Maintenance service and erection and installation services of Wind Mill Situated
at Kalyanpur, Dist-Jamnagar away from their factory premises, during the

period April 2015 to January-2016. It was objected that, Said services does

not fall under the purview of Input Services and not eligible for cenvat credit

as per provision of Rule 2 of Cenvat Credit Rules.2004. Therefore, show cause
notice was issued for recovery of cenvat credit wrongly availed with interest

and penalty. Vide the impugned order the demand is confirmed.

5. I find that, the appellant took Cenvat Credit of service tax paid on
.sRepairs & Maintenance Services and Erection and Installation Services of their

Wind Mill Situated at Kalyanpur, Dist-Jamnagar away from their factory
premises. I find that, as per provisions of Rule 2 of Cenvat Credit Rules.2004,/ 1 - ;;···zw.j-----...,,,_.%.%%».

,· :- ,• .-. .,._,
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since the said services were used in or in relation to manufacture of their final

products and thus it are covered under said Rules. Further, I rely on the following
I

decisions in which, it was held that services of repairs & maintenance of Wind
Mill are eligible for cenvat crdit. 1. Hon'bile CESTAT Order reported in 2015

[40] STR 243[TRI.lb] Ahmd. In the case of M/S Parry Engg. & Electronics P. Ltd. v.

CCE&ST Ahmedabad.

6. Further, I find that, wind mill can be installed only at place where there is

heavy wind available and henceWind Mill is located at remote place far from the

factory. It is pertinent to note that looking into the above issue, the Cenvat
Credit Rules were amended vide Notification No. 03/2011-CE (NT) dt.
01.03.2011, w.e.f. 01/04/2011 and Capital Goods includes the goods used outside
the factory for manufacturer of the final product for generation of electricity for

captive use within the factory.. Since the electricity generation plant outside the

factory is hence service used fa; running and maintaining of it is also eligible as

Input Services. As far as nexus of generation of electricity with manufacturing is
concerned, it is pertinent to note that electricity generated at Wind Mill is wheeled
through GETCO line and Electricity Board use to give credit of unit generated after
wheeling in the electricity bill. charged from the assessee. In electricity bill,
unit generated after wheeling is,shown separately. Since the electricity generated
at Wind Mill is used for manufacturing the final products and hence it is very well

covered in the definition of input services. I rely on the case law of Commissioner

of Central Excise and Customs, Aurangabad vs. Endurance Technology Pvt.
Ltd. [ 2015 (6) TMI 82] hon'ble Bombay High Court held that ;
" On perusal of these Rules) it becomes clear that Management,

maintenance and repair "of windmills installed by the respondent
is input service as defined by Clause "I" of Rule 2. Rule 3 and 4
provide that any input or capital goods received in the factory or any
input service received by the manufacturer offinal product would be
susceptible to Cenvat Credit. Rule does not say that input services
received by a manufacturer must be received in the factory premises."

7. I find that, since the demand is not maintainabie and hence interest is not
applicable. Since the credit of input service was based on decisions given by
various Tribunals/higher forum in which it was held that service tax paid on the
running & maintenance of wind mill is eligible for availment of cenvat credit and on
the basis of these decisions, they have availed cenvat credit and thus they have not.
violated any of the Provisions of Central Excise Act, 1944 or Rule made there
under. Therefore I hold that, no penalty is imposable under Rule 15 of Cenvat
Credit Rules'2004.I rely on the decision passed by Hon'ble CESTAT Ahmedabad in
the CCE Daman vs. Paras Motor Mfg. Co.[ 2013 (31) STR 811.
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8. In view of the foregoing discussion and findings, I set aside the impugned

order, and allow the appeal filed by the appellant. ,;

9. 3r41aai cart z #st are 3r4hi sr far 3qt#a at# fan srar &l

0

9. The appeal filed by the appellant stand disposed off in above terms.

Attested ~

-&:,{55t~ -·
[K.K.Parmar ) ·

Superintendent (Appeals)
Central tax, Ahmedabad.,.

. I

By Regd. Post Ad.

M/s. Intas Pharmaceuticals Ltd.,

Plot No.457 / 458,
Sarkhej-Bavla Highway,
Vill-Matoda, Tal Sanand, ·

Dist:Ahmedabad.

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.

war?
(3r gin)

31rgrr (3r9ea]

0 2.
~ 3. The Asstt. Commissioner, Central Excise, Div-IV, AhmedabadII

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

y· Guard file.

6. PA file.

.5#e
\,.'. ,--

The Commissioner, Central Excise, Ahmedabad-II.




